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Introduction

[1]  On 30 April 2000, Steven Wallace was shot by Senior Constable Abbot
during an incident in the township of Waitara. Mr Wallace later died from his
injuries. After an investigation conducted by the New Zealand Police and a review
by the Deputy Solicitor General, a decision was made not to charge Constable
Abbott.  Later, James Wallace, representing the Wallace family swore an
information charging Constable Abboti with murder. Constable Abbott was
subsequently tried before Justice Chambers and a Jury in this court in Weilington.
Constable Abbott contended that he acted in self-defence and, after a trial occupying

some 11 court sitting days, the jury acquitted him.

2] Shortly after Steven Wallace’s death an inquest was opened in the Coroner’s
Court at New Plymouth under the Coroners Act 1988. The Hamilton Coroner,
Mr G Matenga, was asked to sit as Coroner due to a potential conflict of interest on
the part of the New Plymouth Coroner. AfRer opening the inquest, the Coroner
adjourned it until the conclusion of the criminal trial. After hearing from counsel for
the interested parties, the Coroner decided in a written decision dated & July 2003 to
resume the inquiry but for imited purposes. These were:

a) To examine Police policy and procedure as it applies to general staff
(excluding the Armed Offenders Squad - AOS) in dealing with violent
offenders in circumstances such as those which applied in the case of

Steven Wallace.

b) The provision of first-aid care including the actual care provided to

Steven Wallace.

{3]  As well, the Coroner ruled that it was unnecessary to hear oral evidence from
any witnesses who had given evidence in the criminal trial Rather, the Coroner
decided he would receive the transcript of evidence and exhibits from the trial under

s 26(5) of the Act. The Coroner also directed that the Wallace family provide a list




of witnesses they intended to call at the resumed inquest together with briefs of

evidence if avaiable.

4] The Wallace family mitially provided the names of three witnesses: Dr P S
Johnston (a general surgeon), Dr 1. D S Civil (a vascular and trauma surgeon) and
Mr B Rowe (a former police officer). Signed briefs were received from the twe

surgeons but Mr Rowe’s brief was delayed.

[5]  The Coroner issued a further decision on 10 September 2004 after hearing
from counsel. He declined a request by counsel for Constable Abbott to review his
earlier decision to resume the inquest. It had been submitted for Constabie Abbott
that no good purpdse would be served by doing so. The Coroner also extended the
time for filimg Mr Rowe’s brief and noted that the remaining issue was to determine
the extent of the hearing by “directing which evidence, if any, will be heard viva
voce at the resumed inquest hearing”. A further telephone conference was to be

arranged once Mr Rowe’s brief was received.

[6]  Mr Rowe’s brief was later received as well as a fourth brief foma Mr P L
Ward, another former police officer. The evidence of Messrs Rowe & Ward mainly
addresses whether police policies and procedures were complied with at the time of
the incident. Of the four witnesses whose briefs were tendered for the Wallace
family, only Mr Rowe had given -evidence at the criminal trial. He did so on behalf

of the Wallace family.

[7]  Prior to the Coroner’s decision of 10 September 2004, both Constable Abbott
and the Wallace family had given notice of their intention to bring proceedings to
review the Coroner’s decision as to the scope of the inquiry. This proceeding under
the Judicature Amendment Act 1972 was filed by Constable Abbott on 9 December
2004. A statement of defence was filed by the Wallace family along with a cross-

claim seeking alternative relief by way of judicial review.




[8]  The two main issues are:

a) Whether there are any grounds to review the Coroner’s decision to

limit the scope of the inquiry to the two issues he identified.

bj Whether there are any grounds to review the Coroner’s decision not to
hear oral evidence from any of the witnesses who gave evidence in

the High Court.

The relevant legisiation

[8]  The purpose of an inguest is set out in s 15(1) of the Act: _

15 Purpose of inquests
(1) A coroner hoids an inquest for the purpose of—

(a) Establishing, so far as is possible,—

(i}  That a person has died; and

(i)  The person's identity; and

(iif) When and where the person died; and

{(tv) The causes of the death; and

(v)  The circumstances of the death; and
(b) Making any recommendations or comments on the
avoidance of circumstances similar to those in which the death
occwrred, or on the manner in which any persons should act in such
circumstances, that, in the opinion of the coroner, may if drawn to
public attention reduce the chances of the occurrence of other deaths
in such circumstances.

[10} In the presént case, it is common ground that the matters set out in
s 15(1)(2)(i}, (i), (iii) and (iv) have been established. However, the parties are not in
agreement as to whether the.circumstances of the death under s 15(1)(a)(v) have
been adequately established by the evidence at the criminal trial or otherwise. The
issue is of some moment because, under s 26(6) of the Act, a Coroner is prohibited
from admitting evidence at an inquest unless satisfied that its admission is necessary
or desmrable for the purpose of establishing any matters specified in s 15(1)(a) of the
Act.




(1]

As well, the Coroner may decide not to resume an inquest if satisfied that the

s 15(1)(a) matters have been adequately established in a criminal trial. Section 28(6)

provides:

[12]

Notwithstanding section 17 of this Act, a coroner may decide not to open or
resume an inquest postponed or adjourned under this section if satisfied that
the matters specified in section 15(1)(a) of this Act have been adequately
established in respect of the death concerned in the course of the criminal
proceedings or inquiry concerned (whether finally concluded or not).

The scope of the evidence which may be called at an inquest and some

matters of procedure are covered by s 26 which provides:

26. Evidence

(1) Except as provided in this Act, at an inquest a coroner shall hear

evidence from any person—
(a) Who tenders, in respect of the death concemed evidence

relevant to any of the matters required by section 15(1)(a) of this Act
to be established; or
(b) Whom the coroner thinks it appropriate to examine.

{2)  Every person who gives evidence at an mqu.est shall do so on oath.

(3) A coroner may cross-examine any person who gives evidence at an
inquest.

{4) Any person specified i section 23(2) of this Act, and any person
with a sufficient interest in the subject or outcome of the inquest may,
personally or by coungel, attend an inquest and cross-examine witnesses.

(5) Subject to subsection (6) of this section, a coroner may admit at an
inquest any evidence the coroner thmks fit, whether or no it would be

- admissible in a Court of law.

(6) A coroner shall not admit any evidence at an inquest unless satisfied
that its admission is necessary or desirable for the purpose of
establishing any matter specified in section 15(1)(a) of this Act.

(7)  Notwithstanding subsection (1) of this section, a witness at an inquest
may give any evidence by tendering a previously prepared written statement

and confirming it on oath if—
{a) The coroner is satisfied that there is no reason making it desirable
for the witness to give the evidence orally; and
(b) No person aftending the inquest who is entitled to cross-examine
the witness objects.

(8) A witness who gives evidence at an inquest under subsection (7) of
this section may be cross-examined as if it had been given orally; and
the written statement concerned shall form part of the depositions of
the inquest.




(9)  The evidence given by each witness at an inquest and admitted by the
coroner shall be put into writing by the coroner, read over by or to the
witness, and signed by the witness and the coroner.

The Coroner’s Decision of 8 July 2003

[13]

careful written decision. He accepted that the Court could be satisfied that there had
been a death; that the deceased (Steven Wallace) was identified; and that the time
and place of death as well as the cause of death, had been firmly established.
Dealing with the issue of whether he should resume the inquest under s 28(6) of the
Act, the Coroner relied particularly on the decision of Paterson J in Hugel v Cooney

(HC TAU CP 17/98 9 April 1999) in which His Honour made the following

After hearing from counsel for the affected parties, the Coroner issued a

observations about s 28(6):

[14]

whether or not to hold an inquest) were relevant to a decision whether to resume the

First, a coroner may only exercise the discretion not to resume the inquest “if
satisfied that the matters specified in s 15(1)(a) of this Act have been
adequately established in respect of the death concerned in the course of the
criminal proceedings ...”. Thus unless satisfied that the matters specified in
s 15(1)a) of the Act have been adeguately established, the coroner is
required, in my view, to continue with the inquest. In this case, unless the
Coroner had satisfied himself that all the matters specified in s 15(1)(a) had
been adequately established in the criminal proceedings, he was required to
contuue with the inguest. Secondly, the coroner “may decide not to ...
resume an inguest ...”. A coroner has a discretion whether or not to
terminate the inquest. Even if a coroner were satisfied that the matters
specified in s 15(1)(a) of the Act had been adequately established, he or she
may still decide not to exercise the discretion not to resume as there may be
otker reasons which are relevant to a decision to continue with the inquest.
One such reason may be to make recommendations to avoid similar
circumstances arising in the future in accordance with the powers he has
under s 15(1)(b) of the Act.

The Coroner accepted that all the matters under s 20 of the Act (decision

inquest under s 28(6). He then stated:

[15] The Court however does not accept the submission that the trial of
Constable Abbott was limited in its focus. Having read the entire
transcript, the issues were thoroughly explored. There was certainly
some emphasis on the time period when Constable Abbott left the
Waitara Police Station to the time of the shooting but the actions of
the other Police Officers involved including, Dombroski, Prestige,
O’Keefe and Sandle were all fully explored. The use of OC spray and
batons were examined. Training issues were examined as well as




AOS training.  Matters of Police policy such as the type of
ammunition, the “double tap”, shoot to incapacitate at centre body
mass as opposed to shoot to wound, all these issues were closely
scrutinised, and with good reason. All of this evidence was important
for the jury to consider as they considered whether the force emploved
by Constable Abbott was justified.

[16] The issue of Police training and instructions and whether other Police
involved followed their training or instructions is certainly in the
Courts view a live issue. It is a matter into which the Court is entitied
to enquire as part of the circumstances surrounding the death of Mr
Wallace. However, there is a limit to the matters that can truly be said
to be part of the circumstances of the death. For example, the
procedures followed by the Police in attendance fall for consideration,
This would include any immediate first aid care or the lack of
immediate first aid care provided to Mr Wallace. The administration
of IV fluids if it can truly be shown is no longer considered best
practice, is certainly something which fits squarely within the
“circumstances which if brought to the public attention may avoid
similar deaths in the future”. I note Ms Hughes’ submission that these
issues would have made no difference in Mr Wallace’s case. An
inquest however is an opportunity to review current practices with a
view to improvement so that death may be avoided. - Therefore, the
opportunity to look further at these issues should be taken.

[17] In my view the question as to whether Constable Abbott should have
continued in the AOS or be permiited to use firearms given
psychological trauma, goes beyond the purview of this enquiry. As
does the length of time that Police members should remain in AQS.
This is not an AOS shooting. The Court accepts that Constable
Abbott was AOS trained but to suggest that the opportunity can be
taken to consider AOS procedures would be stretching s 15(1)(a}(v)

~and 15(1)(b) too far.

[15]  The Coroner recognised that the High Court proceedings had involved great
expense and placed substantial stress on all those involved. Nevertheless, the
Coroner considered that issues of expense were subordinate to the public interest n
the protection of life. He determined that it was necessary to resume the inquest but
~made it clear that it was not an opportunity to re-litigate the entire criminal

proceedings. He stated that:
The Court sees no reason to hear any further viva voce evidence from any of
the witnesses called to give evidence in the High Court. The Court will

receive the transcript and exhibits pursuant to s 26(5) of the Coroner’s Act
1988.

[16] The Coroner then limited the scope of the resumed mquest to the two issues
identified in [2] above. He rejected submissions that the matters at issue were within

the province of the Police Complaints Authority (to whom a complaint has been




made which has been deferred until completion of the inquest). He also rejected a
submission that the inquest should be adjourned pending the outcome of the

‘complaint to the Authority.
Submissions -

[17]  The case for Constable Abbott as applicant was presented by Ms Hughes. In
general terms, Constable Abbott’s case was supported by the Commissioner of
Police, represented by Ms McDonald QC. Ms Aldred, representing the Coroner,

informed me that the Coroner would abide the decision of the Court.

[18] Ms Hughes did not dispute that the Coroner was entitled to direc.t the
resumption of the inquest under s 28(6) of the Act. But she submitted that the
Coroner had no jurisdiction to admit evidence beyond that which was necessary to
establish the circumstances of the death for the purposes of s 15(1)(a)(v). She

further submitted that the circumstances of the death were clearly established in the |
criminal trial and that the inquiry should therefore be limited to any
recommendations or comments the Coroner might wish to make under s 15(1)(b).
She submitted that any such recommendations could and should be made on the
basis of the transcript of evidence from the criminal trial, considered in the light of
any submissions counsel for the parties might make at the resumed inguest. By
consent, the statement of claim was amended to reflect the submission that thefe was
no authority for the Coroner to hear further evidence because all the matters under

s 15(1)(a) were adequately established.

[19] To the bontrary, Mr Mansfield, on behalf of the Wallace family, submitted
that the circumstances of the death were not adequately established in the criminal
trial and that issues remained at large under both s 15¢1)(a)(v) and 15(1)}b). Mr
Manstield submitted that the Coroner was obliged to resume the inquiry to deal with
issues under the first of those provisions and had a discretion to consider making
recommendations under the second of them. It followed, Mr Mansfield submitted,
that the Coroner had no jurisdiction to limit the scope of the inquesf in the way he
did and that he was obliged to conduct an inquest which considered all matters

relevant to the circumstances of the death.




[20] Tt was .also submitted for the Wallace family that the Coroner had no
jurisdiction to admit the evidence from the criminal trial under s 26(5) nor to direct
that there should be no further oral evidence from witnesses called at the criminal
trial. Rather, it was submitted, the Coroner was obliged to call any witnesses who
gave evidence at the trial relevant to the circumstances of the death and to permit
cross-examination by the parties. Specifically, it was submitted that nine ideniified
witnesses who gave evidence at the criminal trial should be called by the Coroner to
oive evidence aﬁd made available for cross-exammation. As well, the Wallace
family would seek to tender evidence from the four witnesses whose briefs were

delivered to the Coroner.

Are there any grounds to review the Coroner’s decision to limit the scope of the

iﬁquiry to the two issues he identified?

(211 A central pbint in Ms Hughes’ submission was that the Coroner was satisfied,
as a matter of fact, that all of the matters specified in s 15(1)(a) of the Act were
adequately established during the criminal proceedings. She pointed to s 28(6) and
to the prohibition in s 26(6) against the admission of any evidence at an inquest
which does not address s 15(1)(a) matters. Ms Hughes relied on an affidavit sworn
by the Coroner and filed in this proceeding in which he stated that the resumption of
the inquest was necessary to allow further inquiry to be made in terms of s 15(1)(b)
of the Act. The Coroner went on to state in his afﬁdavit that he accepted that all the

matters listed in s 15( 1)(5) had been established during the crintinaf trial.

[22] During the hearing before me, I expressed some concerns about the
Coroner’s affidavit. It is well established that judicial review proceedings generally
proceed on the basis of the evidence before the decision-maker at tﬁe time of the
decision (Roussel Uclaf Australia Pty Limited v Pharmaceutical Management
Agency Limited [1997] 1 NZLR 650, 658 CA). It 1s not appropriate for the decision-
maker to file an affidavit after the event seeking to offer further explanations for the
decision made. While I accept that the Coroner acted in good faith in an attempt to
assist the Court, material of this kind should not have been filed. 1 intend to ignore

it.




[23] My inquiry on judicial review must be limited to the terms of the Coroner’s
decisions. I accept the submission made on behalf of the Wallace family that the
Coroner’s decision of 8 July 2003 made it clear thaf, while he was satisfied that the
matters in s 15(1)(a)(i) to (iv) were established, he was not satisfied that all the
circumstances of the death in terms of s 15(1)(a)(v) were established. That is clear
from his express finding that the matters in s 15(1)(a)(i) to (iv) were established and
from his statement in [16] of his decision that police training and instructions
remained a live issue into which the Court was entitled to inquire as part of the
circumstances of the death of Mr Wallace. In reaching that conclusion however, the
Coroner considered there was a fimit to the matiers which could properly

be part of the circumstances of the death and identified the two specific issues to

which the resumed inquest was to be confined.

[24] In these circumstances, I agree with the view expressed by Paterson J in
Hugel that the Coroner was obliged to resume the inquest under s 28(6) of the Act
for the purpose of establishing any remaining issues about the circumstances of the
death under s 15(I)}(a)(v) and for the purpose of considering whether to make
recommendations under s E5(1)(b). However, I do not accept the submission made
on behalf of the Wallace family that the Coroner is obliged to hear all relevant
evidence relating to the circumstances of the death on an open-ended basis. In my
view, he has a discretion under s 28(6) to confine the inquest to those aspects of the
circamstances of the death which he does not consider to have been adequétely

established in criminal proceedings.

[25] There is nothing in the language of s 28(6) or any other parts of the Act to
suggeét that the Coroner does not have a discretion to limit the scope of the inquest
so long as he complies with the Act. It is not for the parties to an inquest to
determine the scope of the inquiry. The nature of the inquiry is prescribed by the
Act and it i;‘nwell established that an inquest is a fact finding exercise, not a method
of apportioning guilt: R v West London Coroner, ex parte Gray & Others [1987] 2
All ER 129, 133 citing a passage from the judgment of Lord Lane CJ in R v South
London Coroner, ex parte Ruddock (8 July 1982, unreported). The essence of these

observations is captured in the following passage from Laws of New Zealand,

Coroners at 25:




25 General.

A Coroners Court is a Court of record. A Coroner’ inquest is a judicial
hearing presided over by a warranted judicial officer, who has most of the
anciliary powers of a District Court Judge. An inquest is a fact-finding
exercise rather than a methed of apportioning guiit. The procedures and rules
of evidence that are suitable for one exercise are unsuitable for the other. In
an inquest there are no parties, there is no indictment, and there is no trial.
There is simply an attempt to establish facts. It is an inquisitorial process, a
process of investigation quite unlike a trial. The fact that cross examination
by counsel for permitted interested parties is allowed does not detract from
the inquisitorial nature of the inquiry, nor from the fact that the findings are
not conclusive as to the civil or criminal Hability of any person.

[26] Where an inquest has been adjowrned until the conclusion of criminal
procéedings associated with the death, it is entirely within the discretion of a Coroner
to determine whether, and to what extent, the matters in s 15(1)(a) of the Act have
been established.- The Coroner may decide they have been fully or only partly
established by the evidence given at the criminal trial. In the latter case the Coroner

may direct that the resumed inquest be limited to identified issues as the Coroner did

here.

[27] It is for the Coroner to weigh the public interest considerations bearing upon
the inquest. As Heron J pointed out in Matthews v Hunter [1993] 2 NZLR 683 at
687-688, while a Coroner is confined to the purposes set out in s 15, when making
recommendations under s [5(1)(b), the Coroner has a “useful public voice” and that
“the wider public interest involved in the prevention of further loss of life Tequires a

not too limiting mterpretation of s 15(1)}b)”.

[28] - However, there are other public interest considerations to weigh as well.
Here, there has been a criminal jury trial which canvassed extensively the
circurnstances of the death, including pelice poliéies and procedures and whether or
not they were complied with by Constable Abbotft and other officers in the
circumstances of the case. It is not in the public interest that issues already
adequately canvassed at the criminal trial be re-litigated at the resumed inguest
except to the extent that the Coroner determines that the circumstances of the death
were not adequately established at the trial or that they might be helpful when

considering recommendations under s 15(1)(b). It is entirely open for the Coroner to




determine, as he did, that he could assess that material at the inquest on the basis of
the notes of evidence and the exhibits produced, assisted as necessary by the

submissions of counsel for the parties.

{291 I do not accept the submission made on behalf of Constable Abboit that the
resumed inquest must be confined to considering the making of recommendations
under s 15(1)(b). But neither do I accept the submission made on behalf of the
Wallace family that the Coroner was obliged to consider afl matters relevant to the

circumstances of the death without limitation.

[30] I reach these conclusions for the reasons aiready given. But it is also
necessary to deal with a further argument advanced on behalf of the Wallace farnily
to the effect that the criminal trial had a narrow focus on the issue of self-defence
and that the Coroner’s brief under s 15 is wider than the issues relevant to the
criminal trial. That submissibn was coupled with the further point that conflicts of
evidence were not publicly resolved in the criminal trial and that the presiding Judge
was not called upon to deliver a judgment. The jury simply determined by verdict

that Constable Abbott was not guilty of murder or manslaughter.

[31] While acknowledging these points, my own examination of the transcript
shows there was extensive examination of police polibies and procedures with
evidence called by James Wallace as informant and the opportunity to cross-examine
~ Constable Abbott and the witnesses he called. In that respect, the trial was unusual
because the victim’s family were directly involved as a party to the private
‘prosecution. That may be compared with trials prosecuted by the state where the

victim’s family is not a party and is not entitled to lead evidence or cross-examine

witnesses.

[32] The prosecution called some 19 witnesses while the defence called a further
nine. The transcript of evidehce runs to over 300 pages and, in addition, the
evidence of some 20 witnesses was read by consent. There were thrée police
officers directly involved in the incident. . One of these (Detective Constable
Dombroski} gave evidence for the prosecution, while the other two, (Constables

Abbott and Herbert) were called for the defence and were cross-exarnined at length.




A number of other police officers with relevant evidence were called for. the

prosecution and the defenice. Similarly with lay witnesses who were at or near the

scene at the time.

[33] The prosecution called a forensic scientist and a forensic pathologist. The
defence also called a forensic pathologist. The evidence of these witnesses covered
the cause of death, the severity and survivability of the wound sustained by the
deceased, as well as evidence about the sequence of the shots and the relative

movements of Constable Abbott and the deceased at that time.

[34] A number of witnesses gave evidence for the prosecution and the defence
relation to police policies and procedures in confrontational situations and the use of
firearms. There was also extensive evidence on other options which might have

been available to the police officers on the night in question. These included the use
of pepper spray, batons, police dogs, the option of retreating and waiting for further
backup, and the techniques needed to “cordon and contain” a suspect. There was
extensive questioning of the officers directly involved on these subjects as well as
evidence from experienced serving or former police officers. For example, the
prosecution called Mr Rowe and another former police officer a Mr Maubach. The
defence called Superintendent Matthews and several other serving or former police
officers with experiénce on issues such as the use of firearms and other options
which might have been employed on the night in question. Again, these witnesses

~ were extensively cross-examined on behalf of the Wallace family.

[35] Reference should also be made to the exhibits prbduced at the criminal trial.
These included the police weapon involved in the shooting as well as a golf club
which was in the possession of the deceased. Exhibits also included records of
police communications during the incident. I also note that both the prosecution and
the defence made extensive admissions of fact on a variety of issues to avoid the

need to call evidence on those subjects.

[36] Finally on this issue, I do not accept Ms Hughes’ submission that there was
no evidential foundation for the Coroner’s finding that some issues under s 15(1)(a)

and (b) were still ‘live’ as he put it. It was within the Coroner’s discretion to




determine that question which essentially came down to an evaluation of the large
volume of evidence from the trial assessed in the light of the statutory purposes of an
nquest as defined by s 15. No grounds were established which would enable this

Court to interfere with the Coroner’s decision.

Are there grounds to review the Coroner’s decision not to hear amy viva voce

evidence from any of the witnesses who gave evidence in the High Court?

[37] The resolution of the second main issue depends substantially on the proper
construction of s 26 of the Act. Except as provided elsewhere in the Act, s 26(1)
obliges the Coroner to hear evidence from any person who tenders evidence relevant
to any of the matters required to be established by s 15(1)(a) and obliges him to hear
evidence from any other person whom the Coroner “thinks it appropriate to

examine”.

[38] P.a'usi.ng at that point, it is clear that, subject to s 26(6), the Coroner is obliged
by s 26(1)(a) to hear evidence from the witnesses tendered by the Wallace family so
leng as he considers the evidence to be relevant to any of the matters required by s
15(1)(a) to be established. As the Coroner has determined to limit the resumed
inquiry to the two identified aspects, it follows that he is eatitled fo determine
whether the evidence called by the Wallace family (or indeed any other party) is

relevant fo those identified issues.

[39] Apart from determining relevance, the Coroner must also observe s 26(6) and
shall not admit any evidence at the inquest unless he is satisfied that its admission is

necessary or desirable for the purpose of establishing any matter specified in s

15(1)(a).

[40] In combination, these provisions mean that it is for the Coroner to determine
both the relevance of the evidence tendered under s 26(1)(a) and also to determine

~under s 26(6) whether it is necessary or desirable for that evidence to be admitted.

[41] Inrelation to s 26(1)(b), the Coroner has a discretion to determine whether it

is appropriate to examine the evidence of any other person (Le. any person other than




one whose evidence is tendered under s 26(1)(a)). This provision enables the
Coroner to examine any other witness if he considers it appropriate to do so. Just as
in the case of evidence tendered from any person under s 26(1)(a), the Coroner must
not admit any evidence from any person under s 26(1)(b) unless satisfied that its
admission is necessary or desirable for the purpose of establishing any of the s
15(1){(a) matters. Subject to that restriction, a Coroner may admit at the inquest any
evidence the Coroner thinks fit, whether or not it would be admissible in a Court of

law: 8 26(3).

[42] A wilness who gives evidence at an inguest must do so on oath and may be
cross-examined by the Coroner: s 26(2) and (3). As well, any person specified in
S 23(2) and any other person with a sufficient interest in the outcome of an inguest
may, whether personaily or by counsel, attend an inquest and Ccross-exarmine
witnesses: s 26(3). There is no doubt that the Wallace family is entitled to be

represented in this way under s 23(2)(a) as immediate family members.

{43] It was submitted on behalf of the Wallace family that the Coroner was not
entitled to rely on s 26(5) in order to admit as evidence at the resumed inquest the
transcript of evidence and exhibits from the criminal trial without calling the
witnesses for examination at the inquest. Reliance was placed on s 26(7) to (9).
Those subsections make relatively elaborate provision enabling a witness at an
.inquest to give evidence by tendering a previously prepared written statement and
confirming it on oath. That course is only pérmissible if the Coroner is satisfied that
there 1s no reason making it desirable for the witness to give the evidence orally and
there is mo objection to that course from any person attending the inquest who is
entitled to cross-examine. If that course is followed, then the witness may still be
cross-examined as if the material in the written statement had been given orally. The
written statement then forms part of the depositions of the inquest. The evidence
given by each witness at the inquest must be put into writing by the Coroner, read to

the witness and signed both by the witness and the Coroner.

[44] 1 do not entertain any doubt that the Coromer has a discretion to decide
whether it is appropriate to examine any of the witnesses from the criminal trial.

That follows from the inquisitorial nature of the inquiry and the wording of the




statute: McKerr v Armagh Coroner & Ors (1990) 1 AIlER 865, 868-870 (HL). But
the more difficult question is whether the Coroner may rely on 5 26(3) to admit
evidence at the inquest from the criminal trial without the witness being called and

the formal processes under ss 26(2), (3) and (7) to (9) being followed.

[45] It is evident fhat, where a witness is called, the process required to be
followed under s 26 is a formal one. In the end however I accept the submission
made on behalf of Constable .Abbott and the Commissioner of Police that, read as a
whoie, 8 26(5) does permit the Coroner to admit evidence from the criminal trial at

the resumed inquest without calling the witnesses.

[46]  Strictly speaking, the evidence from the criminal trial is hearsay so far as it is
sought to rely on it as evidence at the resumed inquest. But it is for the Coroner to
determme under s 26(1)(b) whether it is appropriate to examine the witness in
question. If he determines that it is not appropriate to examine the witness, then the
Coroner may admit the evidence from the criminal trial without calling the witness
even though it would not be admissible in a Court of law. If it were otherwise, then,
in the absence of consent from the parties, the Coroner could not admit as eviderce,
material such as medical, _hoé:pital or other records withount calling the maker of those
records or someone with sufficient knowledge of them to produce them and be
questioned. Similarly with statements made to the police or evidence produced in

the form of an affidavit.

[47]  That would severely constrain the Coroner in carrying out his inquisitorial
role. It would also be inconsistent with the plain and unqualified language of s 26(5)
and the Coroner’s discretion to decide under s 26(1)(b) whether it is appropriate to
examine a witness. Under that provision a Coroner could decide, for example, that
the maker of a statement to the police did not give evidence of sufficient importance
to warrant examining the witness, or conversely, that for fairness or other reasons the

witness should be called and made available for cross-examination.

(48] Here, of the nine witnesses identified by the Wallace farily from the
criminal trial, four of them were called by the Wallace family and five by the

defence. The named witnesses included Constable Abbott and other senior potice




officers called in his defence. The family has had the oppertunity to participate fuily
in the criminal trial, to lead evidence, and o cross-examine Constable Abbott and his
witnesses. [t was within the Coroner’s discretion in these unusual circumstances to
determine that it was not appropriate to examine those witnesses at the inquest and to

admit the evidence from the criminal trial under s 26(5).

[49] Mr Rowe is in a different category from the other Witnésses from the trial
identified by the Wallace family because his brief has been tendered as the Coroner
directed. He was a witness at the criminal trial but I find that, subject to the issue of
relevance to the identified issues and the applicatioﬁ of ¢ 26(6), the Coroner is

obliged to hear his evidence if tendered by the Wallace family under s 26(1)(a).

Tyidence of matters under s 15(1)(b)

[50] A subsidary submission made on behalf of Constable Abbott was that if the
Coroner was already satisfied that all of the matters under s 15(1)(a) had been
adequately established by evidence at the criminal trial, then s 26(6) prohibited the
calling of any further evidence. It was submitted in particular, that s 26(6) meant
that the Coroner was not permitted to hear evidence in relation to section 15(1)(b)
but was limited to making any recommendations or comments under that provision

-designed to avoid deaths occurring from similar circumstances in the future.

[51] It is not strictly necessary for me to determine this issue because I am
satisfied the Coroner is entitled to consider further evidence in relation to the
identified issues under s 15(1)(a) and that the admission of evidence on those
- matters, coupled with the hearing of counsel’s submissions, is likely to provide a
sufficient evidential foundation for the Coroner to make .comments or

recommendations under s 15(1)(b) if he sees fit to do so.

[52] 1 am also satisfied that the phrase “the circumstances of the death” under s
15(1)(a)(v) is sufficiently wide to include evidence which bears upon s 15(1)(b)
matters. I it were otherwise, one of the evident purposes of the Act would be

frustrated. Coroners would be unnecessarily constrained from bringing matters to




public attention which could lead to the avoidance or reduction of deaths in similar

circumstances m the future. That cannot have been the statutory intention.

[53] To put the matter beyond doubt, I endorse the recommendation of the Law
Commission m its report Coroners (NZLC, R62, 2000} at [125] that s 26(6) be

extended to cover s 15(1)(h) issues as well.
Scope of the evidence to be cailed by the Wallace family

[54] Ms Hughes submitted on behalf of Constable Abbott that the evidence of the
four witnesses, whose briefs have been delivered to the Coroner by the Wallace
family, was either outside the scope of the two issues under s 15(1)(a)(v) which the
Coroner identified or would not assist the Coroner in view of evidence given at the
criminal trial. In particular it was submitted that the mjuries.sustained as a result of
the shooting were extremely serious and that it was unlikely Steven Wallace would
have survived even if medical assistance had been received earlier. Secondly, she
~ submitied that the evidence to be called fiom the two former police officers was
outside the scope of the Coroner’s direction because the witnesses accept the
appropriateness of the police policy and procedures in cases such as this. She
submitted that these witnesses simply challenged whether police policy and

procedures were complied with in the present case.

[55] 1do not intend to enter this debate. It is entirely.a matter for the Coroner to
determine the issue of relevance to the identified issues and it is a matter for him to
rule on that issue in relation to the Wallace family briefs of evidence. In the absence

of any such ruling, it is premature for this issue to be raised.

Summary
[56] 1 find in summary:

a) There are no grounds established to review the Coroner’s decision to
resume the inquest and to limit it to a consideration of the two issues

he has identified.




b) Except m the case of the witness Mr Rowe, there are no grounds
established to review the Coroner’s decision not to hear oral evidence
from any of the witnesses who gave evidence in the High Court and to

admit that evidence under s 26(5) of the Act.

c) The Coroner is obliged to hear the evidence tendered by the Wallace
family under s 26(1)(a) of the Act but only to the extent that the
Coroner considers that the evidence is relevant to the two identified
issues and that its admission in evidence is necessary or desirable for

the purpose of establishing those issues.

d) It will be a matter for the Coroner to determine the issue of relevance
and the necessity or desirability of the admission of the tendered

evidence either at or prior to the inquest.

{57] I acknowledge the anguish and distress this tragic mncident has occasioned to
- the Wallace family as well as to Constable Abbott and the other police officers
involved. The Coroner must now be permitted to fulfil his statutory duty and to

bring this matter to a conclusion as promptly as the circumstances will allow.
[58]  Ireserve for firther consideration whether any formal orders are required.

[59} I also reserve the issue of costs. But the parties may consider this is a case
where costs should lie where they fall given that, except in one limited respect,
neither side has been successful on review. If there is no agreement [ will receive
submissions from the applicant within 14 days of this decision and from the

respondents within 14 days after receipt of the applicant’s submissions.

AP Randerson J
Chief High Court Judge







